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I. THE PROBLEM WITH PUBLICITY
A. Duke Lacrosse Case
In 2006, three white male lacrosse players from Duke University
were charged with raping, sexually assaulting, and kidnapping a youn
black woman, stirring up the racial divide in Durham, North Carolina.
The three young men were immediately portrayed as privileged lacrosse
players who took advantage of a poor black exotic dancer, and the
media quickly dug through their pasts for any salacious details. 2 The
mug shots of two of the accused were even printed on the cover of the
May 1, 2006 edition of Newsweek.3 Leading the condemnation was lead
prosecutor Mike Nifong, who went so far as to make false statements to
the press, "including expressing absolute confidence in the lacrosse
players' guilt when he knew of strong contrary evidence; [and] insisting
that the purported crime was racially motivated when there was no
credible evidence to that effect... ,4
However, within months of the date of the alleged crime, serious
doubts and inconsistencies began receiving coverage.' One of the
players, Reade Seligmann, had solid alibi evidence, including ATM
records, photographs, and a taxicab receipt. 6 The accuser's story had
numerous inconsistencies, and she had a lengthy criminal past and had
even made such accusations before, but had dropped them. Numerous
witnesses all controverted the alleged victim's claims, including the
1. Rachel Smolkin, Justice Delayed, AM. JOURNALISM REV., Aug./Sept. 2007 Edition,
availableat http://ajr.org/Article.asp?id=4379.
2. Andrew E. Taslitz, The Duke Lacrosse Players and the Media: Why the Fair TrialFree Press ParadigmDoesn't Cut It Anymore [hereinafter Taslitz, The Duke Lacrosse Players),
in RACE TO INJUSTICE: LESSONS LEARNED FROM THE DUKE LACROSSE RAPE CASE 175, 192

(Michael L. Seigel ed., 2009) [hereinafter RACE TO INJUSTICE]. Colin Finnerty had previously

been arrested for a minor assault charge, having nothing to do with homophobia; however, the
media portrayed him as having been arrested for "gay bashing."
3. Smolkin, supranote 1.
4.

Taslitz, The Duke Lacrosse Players, supra note 2, in RACE TO INJUSTICE, supra note

2, at 175.
5. See Smolkin, supra note 1.
6. Id.
7.

Taslitz, The Duke Lacross Players,supra note 2, in RACE TO INJUSTICE, supra note 2.
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other dancer hired to perform at the party. 8 Eventually, the rape charges
were dropped, and on January 13, 2007, prosecutor Mike Nifong was
removed from the case. 9 On April 11, 2007, the North Carolina
Attorney General took a rare step, declaring the three students
completely innocent of all charges.' 0
Also on April 11, 2007, the accuser's identity was published
throughout the media for the first time. 1 While the three accused
students, who were later declared completely innocent, had their names
dragged through the mud and associated with a truly despicable crime,
Crystal Gail Mangum, the woman who had falsely accused them, had
enjoyed almost complete anonymity.
B. ReputationalDamage

Without doubt, "[p]art of the very point of a criminal conviction is to
visit public condemnation upon the guilty - that is, to justifiably tarnish
their reputations."' 2 But in the Duke case of three innocent men, "the
players' education and future careers were delayed, their sense of
physical safety dampened by threats of violence, their bank accounts
depleted, and their standing in society for a time lost," and perhaps most
importantly, "their names will forever be connected to the scandal, their
lives redefined."' 13 Thus in evaluating how much information in a
criminal case should be made public, it is important to remember that
"even the most minimal association with the criminal-justice system...
can destroy previously positive reputations."14
Negative pre-trial publicity can also have the predictable effect of
persuading potential jurors of a defendant's guilt before the trial is even
held, essentially shifting the burden of proof to the defense. 5 The
majority of the criminal justice system's attempts at preventing the
harm of negative publicity are focused on curing negative publicity to
allow for a fair trial. 16 These efforts do nothing to repair reputational

8.
9.
2, at 175;
& Seigel,
10.
at 25.
11.
12.
2, at 176.
13.
14.
15.
16.

Smolkin, supra note 1.
Taslitz, The Duke Lacrosse Players, supra note 2, in RACE TO INJUSTICE, supra note
Robert J. Luck & Michael L. Seigel, The Factsand Only the Facts [hereinafter Luck
The Facts], in RACE TO INJUSTICE, supra note 2, at 25.
See Luck & Seigel, The Facts, supra note 9, in RACE TO INJUSTICE, supra note 2,
Id.
Taslitz, The Duke Lacrosse Players, supra note 2, in RACE TO
Id.
Id. at 182.
Id. at 186-89.
Id. at 189-91.

INJUSTICE,

supra note
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17
damage, especially if the case never goes to trial.
Out of court, the effect of negative publicity for a criminal defendant
can be devastating. After the players were proven innocent, the
president of Duke University attempted to defend the initial rush to
condemn, saying "it was a long time before the students made the case
for their innocence in any effective way. They made no public statement
about it for several days."' 8 Even for an educated individual like a
university president, in the court of public opinion, the burden had been
shifted to the defendants to prove their own innocence.

C. Casey Anthony
A more recent case is the trial of single mother Casey Anthony for
the alleged murder of her two-year-old daughter, Caylee Anthony.
Some media coverage began when Caylee was first reported missing, a
month after Ms. Anthony had last seen her, ending with every major
news outlet following the case closely by the time of trial. 9 The
national media roundly condemned Ms. Anthony, proclaiming her
guilty to such an extent that within hours of the not-guilty verdict, the
public viewed this as such a miscarriage of justice that petitions were
calling for new national laws to cover precisely this situation. But in
whipping up popular belief in Ms. Anthony's guilt, the media also
whipped up ill will toward Ms. Anthony, such that members of the
public still presumed her guilty despite a jury finding to the contrary.
Subsequent to her acquittal, when Casey Anthony was released, she
immediately went into hiding for her own safety.2 1 The State of Florida
recognized the threat to Anthony's safety, going so far as to not enter
her information into the state's database of parolees, to keep her
location unknown while she serves her probation.2 2 Ms. Anthony cannot
live with known family or friends for fear she will be found, and so the
state must make special accommodations to protect her safety during
her probationary period.23 If our system of granting public access to
criminal proceedings and records results in innocent citizens having
their reputations destroyed and needing to live in hiding for their own
safety, then we need to explore other options for ensuring fair trials, and
17.
18.

Id. at 191.
Id. at 195.

19. Janet Levine, Ripped From the Headlines: No Way to Create a Coherent System of
Laws, 26 CRIM. JUST. 1 (2011).

20. Id.
by

21. Jessica Hopper, Casey Anthony Called 'One of the Most Hated Women in America'
NEWS
(Aug.
25,
2011),
http://abcnews.go.com/US/casey_
Probation, ABC

anthonytrial/casey-anthony-called-hated-women-america/story?id=14377966.
22.

See id.

23.

Id.
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respect for the constitutional guarantee of "innocent until proven
guilty."
D. Historic Examples
Sensationalism in criminal trials is nothing new, though one could
argue the wide availability of television, internet, and mobile devices
has exacerbated the problem. In Sheppardv. Maxwell, the U.S. Supreme
Court overturned Dr. Samuel Sheppard's 1954 conviction for murdering
his wife based on the "massive, pervasive and prejudicial publicity that
attended his prosecution." 24 From the days after the murder up through
the nine-week trial, both the local and national media covered every
detail of the story, and speculated extensively about what they did not
know.25 The newspapers immediately presumed guilt, and "portrayed
Sheppard as a Lothario," accusing him of killing his wife because her
pregnancy might interfere with his extra-marital affairs. 26 The jurors
were all exposed to the extensive coverage, and the media published
numerous
facts, theories and accusations that were never introduced in
27
court.

Looking at this circus-like atmosphere ten years later, the U.S.
Supreme Court first recognized that "justice cannot survive behind
walls of silence," and that the media can serve an important role by
subjecting public officials to scrutiny. 28 However, the Court noted that
while secret trials were dangerous, a defendant also has a right to be
"'fairly tried in a public tribunal free of prejudice, passion, excitement,
and tyrannical power."' 29 The Court found that such extensive and
pervasive media coverage of all the events surrounding the criminal
investigation "caused Sheppard to be deprived of that 'judicial serenity
and calm to which (he) was entitled.' 30 The Court closed by noting that
while Dr. Sheppard was having his case reversed, "reversals are but
palliatives; the cure lies in those remedial measures that will prevent the
prejudice at its inception," and that due to the great "difficulty of
effacing prejudicial publicity from the minds of the jurors," courts
31
should be proactive in preventing pervasive publicity in the first place.
A reversal was likely small comfort to Dr. Sheppard after ten years in
prison.
24.
25.
26.
27.
28.
29.
30.
31.

Sheppard v. Maxwell, 384 U.S. 333, 335 (1966).
Id. at 338-49.
Id. at 340-41.
Id. at 340-48.
Id. at 349-50.
Id. at 350 (quoting Chambers v. State of Fla., 309 U.S. 227,236-37 (1940)).
Id. at 355 (quoting Estes v. State of Tex., 381 U.S. 532, 536 (1965)).
Id. at 362-63.
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E. The Mugshot Problem
A related problem for consideration is the fact that in Florida,
photographs of criminal defendants taken at the time of arrest
(mugshots) are public record. Mugshots are not confidential or exempt
from public records in any way, and most sheriffs' offices have set up
systems to immediately post the photographs online.32 There is no
difference whether the person in the mugshot is later found guilty, not
guilty, declared innocent, or has the charges dropped entirely.
An unexpected side effect of Florida's open records policy has been
the creation of www.florida.arrests.org. Florida.arrests.org, not affiliated
with the State of Florida and instead run by an ex-convict, hosts
somewhere around four million mugshots of people arrested in
Florida. 33 The website acquires the mugshots through an automated
program that "scrapes" them from the websites of sheriffs' offices
throughout Florida. 4 But a secret symbiotic business has sprung up,
with other companies charging as much as $399 to remove a mugshot
from florida.arrests.org, and in turn paying a fee of $10-$20 to the
owner of florida.arrests.org to effect the removal. 35 However wellintentioned the Florida legislature was in making mugshots part of the
public record, the extortion of those arrested is clearly not a desired
outcome. Furthermore, a quick search of the website shows that the vast
majority of the mugshots, dating as far back as 1993, do not say what
crime was alleged, and none indicate the outcome of the charges. Thus
the only thing a viewer can glean from the website in most cases is that
a person was arrested, when they were arrested, and how miserable they
appeared at the time they were arrested.
Most recently, the mugshot issue arose again in the February 26,
2012 shooting death of 17-years-old Trayvon Martin by George
Zimmerman, with great dispute arising as to whether the shooting was
in self-defense or murder. As the story rapidly gained publicity, a 2005
booking photograph of George Zimmerman was circulated by many
media outlets, often without referencing the fact that the photograph
was 7-years-old, or that the charges against Zimmerman had been
dropped.36 In the 7-years-old mugshot, Zimmerman is "an apparently
32. David Kravets, Mug-Shot Industry Will Dig Up Your Past, Charge You to Bury It
Again, WIRED (Aug. 2, 2011, 1:52 PM), http://www.wired.com/threatlevel/2011/08/mugshots/.
33. Id.
34. Id.
35. Id.
36. See Matt Sedensky, Old Photos may be Deceptive in FloridaShooting Case; Experts
Warn Against Rush to Judgment, WASH. POST, Mar. 30, 2012, http://www.washingtonpost.com/
national/old-photos-may-be-deceptive-in-fla-shooting-case-experts-warn-against-rush-to-judgm
ent/2012/03/30/gIQARUZnlS_story.html.
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heavyset figure with an imposing stare, pierced ear and facial hair, the
orange collar of his jail uniform visible." 37 At the time of the shooting
of Martin, Zimmerman was 28-years-old, and more recent photos of a
slimmer, "beaming Zimmerman looking sharp in a jacket and tie"
received far less attention, even though they would be a more accurate
record of his appearance at the time of the shooting. 38 Experts noted that
the outdated mugshot photo could portray Zimmerman as more
menacing, and that is an ingredient "'journalists will grab onto and
present.' 39 Though the experts also express hope that such photos "may
ultimately have no bearing on the case," 4 the fact is that their
widespread use could influence public opinion long before a jury ever
sees a defendant in person.
II. THE FIRST AMENDMENT, FEDERAL LAW, AND PUBLIC RECORDS

A. PriorRestraint and Civil Liability
The U.S. Supreme Court has repeatedly held that once the
government releases information into the public domain, it cannot
enjoin the dissemination of that information by the public and press.41
Some such attempts fall under the heading of "prior restraint," which is
a total ban on publication of information that is already public, such as
in Oklahoma Publishing Co. v. District Court.4 In Oklahoma
Publishing,the Court found that once the public had been allowed to
attend a hearing, preventing the dissemination of accounts of the
hearing was an unconstitutional prior restraint on First Amendment
speech, namely the dissemination of public information.43 This concept
is well established in our law. While courts may close proceedings or
prevent information from being made public if their state laws so allow,
"once a public hearing ha[s] been held, what transpired there could not
' 4
be subject to prior restraint.
The Supreme Court has also struck down laws that do not qualify as
"prior restraint" because they do not prohibit the dissemination of
information, but merely make the speaker liable for the consequences.
In Florida Star v. B.J.F., a Jacksonville, Florida newspaper published
the name of a rape victim after the Duval County Sheriffs Office
37.
38.
39.
40.
41.
42.
43.
44.

Id.
See id.
Id.
Id.
Okla.Publ'g Co. v. Dist. Court In and For Okla. Cnty., 430 U.S. 308, 311-12 (1977).
Id.
Id.
Neb. Press Ass'n v. Stuart, 427 U.S. 539, 568 (1976).

242
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accidentally made the victim's identity available to the media in its
press room. 45 The victim sued the newspaper under the version of
Florida Statute § 794.03 that existed at the time, which made it unlawful
to "'print publish, or broadcast.. .' the name of the victim of a sexual
offense." The newspaper was found civilly liable, and the victim was
awarded $100,000 in damages. 47 The newspaper appealed, and the
Supreme Court overturned the judgment in a narrow holding specific to
these facts.4 8 The Court held that "where a newspaper publishes truthful
information which it has lawfully obtained, punishment may lawfully be
imposed, if at all, only when narrowly tailored to a state interest of the
highest order,",49 even if that punishment comes merely in the form of
civil liability.
B. The "GrayArea"
The Supreme Court has held similarly on what may be considered a
third variety of restraint cases, a sort of "gray area" between the two,
where instead of enjoining the publication of specific information, or
merely allowing for a civil cause of action, laws provide "a penal
sanction for publishing lawfully obtained, truthful information. 50 In
Smith v. Daily Mail Publishing Co., the Court implied that there was a
clear difference between prohibiting publishing public information
before publication has actually occurred (prior restraint), and punishing
publication after it has occurred. 51 Refusing to decide whether it was
indeed a third type of restraint case, the Court held in accord with its
prior cases, that "if a newspaper lawfully obtains truthful information
about a matter of public significance then state officials may not
constitutionally punish publication" absent a special state interest that
45. Florida Star v. B.J.F., 491 U.S. 524, 527 (1989).
46. Id. at 526.
The statute provides in its entirety:
"Unlawful to publish or broadcast information identifying sexual offense
victim. - No person shall print, publish, or broadcast, or cause or allow to be
printed, published, or broadcast, in any instrument of mass communication the
name, address, or other identifying fact or information of the victim of any
sexual offense within this chapter. An offense under this section shall constitute
a misdemeanor of the second degree, punishable as provided in § 775.082,
§ 775.083, or § 775.084."
Id. at 526 n.1.
47. Id. at 529.
48. Id. at 541.
49. Id.
50. Smith v. Daily Mail Publ'g Co., 443 U.S. 97, 101 (1979).
51. Id. at 102.
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did not exist here.52
In each of these cases, the information that the government sought to
keep from being published had been obtained from the government
itself. The government had the option to keep that information from
being made public, and whether through accident or conscious choice, it
the information was public, absent a
made the information public. Once 53
"state interest of the highest order," the government could not interfere
with the First Amendment right of the press and the public to
disseminate the information. Thus, if governments wish to keep certain
information from being widely disseminated, they must keep it from
being made public in the first place, or they must have a state interest
that would survive strict scrutiny.
C. Mugshots and the Freedom of InformationAct
The Freedom of Information Act exists to ensure that the people can
access government records to keep an eye on their federal government.
In U.S. Department of Justice v. Reporters Committee for Freedom of
the Press, the Supreme Court dealt with a media request for the "rap
sheet" on a living person. Noting that "the FOIA's central purpose is to
ensure that the Government's activities be opened to the sharp eye of
public scrutiny, not that information aboutprivate citizens that happens
to be in the warehouse of the Government be so disclosed., 5 4 The Court
refused to release the requested rap sheet, as "the ordinary citizen surely
has a [privacy] interest in the aspects of his or her criminal history that
may have been wholly forgotten.""
In Karantsalis v. U.S. Department of Justice, the Eleventh Circuit
adopted a lower court decision refusing to release mugshots in response
to a FOIA request. 56 The policy of the U.S. Marshals was to not release

mugshots "unless doing so serve[d] a law enforcement purpose" such as
helping to apprehend a fugitive, which was not the case here. 57 Noting
that a mugshot "is a vivid symbol of criminal accusation, which, when
released to the public, intimates, and is often equated with, guilt," 58 the
Court found that the accused's interest in avoiding embarrassment
' 59
outweighed "the negligible value of satisfying voyeuristic curiosities. "
The federal system only disseminates mugshots for good reason,
52.

Id. at 103.

53.
54.

Id.
U.S. Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749,

751 (1989).

55.

Id. at 769.

56.
57.

Karantsalis v. U.S. Dep't of Justice, 635 F.3d 497, 499 (11 th Cir. 2011).
Id. at 501.

58.
59.

Id. at 503.
Id. at 504.
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whereas Florida disseminates them automatically. Perhaps the best
system lies somewhere in between.
IH. CURRENT STATUS OF FLORIDA LAW
A. FloridaStatutes
Florida's Public Records Act, chapter 119 of the Florida Statutes,
first enacted in 1909 and since revised, created a statutory right for the
60
public to view all forms of public records, including court records.
Florida Statute § 119.07(1)(a) specifically provides that public records
may "be inspected and copied by any person desiring to do so. ... "61
However, Florida appears to have taken to heart the numerous U.S.
Supreme Court decisions protecting the dissemination of information
that has been made public, and so the legislature also included in the
Florida statutes numerous exemptions from the requirements of section
119.07(1). While examples such as the exemption for various personal
records held by the Department of Corrections 62 are scattered
throughout the statutes, the majority of the relevant exemptions are
found in section 119.07 1.63

Many of the exemptions found in section 119.071 are
straightforward and expected, such as exempting documents that qualify
as attorney work product produced by attorneys employed by the
government, 64 and as recently as 2011, exemptions for information
about individual citizens provided to the Florida government by the
U.S. Census Bureau.65 Some of the more relevant exemptions, however,
get complicated. Section 119.071(2)(c)(1) specifically provides that
"Active criminal intelligence information and active criminal
investigative information are exempt from s. 119.07(1) and s. 24(a), Art.
I of the State Constitution, ' '66 so information that qualifies as either
active criminal intelligence information or active criminal investigative
information is exempt from being disclosed to the public under the
Public Records Act. The two terms are defined in the definitions section
of the Public Records Act, § 119.011 (3)(a & b). 67
60.

FLA. STAT. § 119.01.

61.
62.

FLA. STAT. § 119.07(l)(a).
FLA. STAT. § 945.10(1).

63.
64.

FLA. STAT. § 119.071.
FLA. STAT. § 119.071(d)(1).

65. FLA. STAT. § 119.071(g).
66. FLA. STAT. § 119.071(2)(c)(1).
67. FLA. STAT. § 119.01 1(3)(a): "'Criminal intelligence information' means information
with respect to an identifiable person or group of persons collected by a criminal justice agency
in an effort to anticipate, prevent, or monitor possible criminal activity." FLA. STAT. §
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However, the definitions hide another layer of complication, with
section 119.011(3)(c) defining information that does not count as either
"criminal investigative information" or "criminal intelligence
68
information" and is therefore not exempt from disclosure to the public.
A final layer of complication is added by section 119.011(3)(c)(5),
which provides that documents provided to a criminal defendant are not
exempt from disclosure, unless the judge orders the documents kept
confidential.69 While this creates an exemption to an exemption to an
exemption to the law designed to make the government more accessible
to the public, among the reasons a judge can make such an order (and
relevant to this article), is if the information would be "defamatory to
the good name of a victim or witness or would jeopardize the safety of
such victim or witness.... ,70 So the Florida Statutes do recognize that

at times, the preservation of a person's good name is more important
than making all public records available to the public.
Section 945.10 provides exemptions for certain information held by
the Florida Department of Corrections, including medical and mental
health information, as well as information about people in the Federal
Witness Protection program. 7 1 Also exempted is Department of
119.01 l(3)(b): "'Criminal investigative information' means information with respect to an
identifiable person or group of persons compiled by a criminal justice agency in the course of
conducting a criminal investigation of a specific act or omission, including, but not limited to,
information derived from laboratory tests, reports of investigators or informants, or any type of
surveillance."
68. FLA. STAT. § 119.011(3)(c):
"Criminal
intelligence information"
and "criminal investigative
information" shall not include:
1. The time, date, location, and nature of a reported crime.
2. The name, sex, age, and address of a person arrested or of the victim of a crime
except as provided ins. 119.071(2)(h).
3. The time, date, and location of the incident and of the arrest.
4. The crime charged.
5. Documents given or required by law or agency rule to be given to the person
arrested, except as provided in s. 119.071(2)(h), and, except that the court in a
criminal case may order that certain information required by law or agency rule to be
given to the person arrested be maintained in a confidential manner and exempt from
the provisions of s. 119.07(1) until released at trial if it is found that the release of
such information would:
a. Be defamatory to the good name of a victim or witness or would
jeopardize the safety of such victim or witness; and
b. Impair the ability of a state attorney to locate or prosecute a
codefendant.
6. Informations and indictments except as provided in s. 905.26.
69.

FLA. STAT. § 119.011(3)(c)(5).

70.

FLA. STAT. § 119.011(3)(c)(5)(a).

71.

FLA.STAT.

§

945.l0(1)(a&c).
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Corrections information which, if released, "would jeopardize a
person's safety" and "[i]nformation concerning a victim's statement or
identity. '' 72 Again, at times, making public records available is less
important than protecting a person's safety or even identity.
B. FloridaRules of JudicialAdministration
The balance between open records and protecting privacy is also
evident in Florida's Rules of Judicial Administration (Fla. R. Jud.
Admin.). Rule 2.051 (renumbered as Rule 2.420, Sept. 21, 2006 (939
So. 2d 966)) states that the "public shall have access to all records of the
judicial branch of government" but provides certain exemptions, 73 such
as when a record is determined to be confidential on certain grounds.74
Among the grounds on which a document can be exempt from
disclosure, are to "avoid substantial injury to third parties" and even to
"avoid substantial injury to a party by disclosure of matters protected by
a common law or privacy right .... ,

Wisely, confidentiality may only

be imposed when "no less restrictive measures are available to protect
72.

FLA. STAT. § 945.10(l)(e & f).

73.
74.

FLA. R. JUD. ADMIN. § 2.420.
FLA. R. JUD. ADMIN. § 2.05 1(c):
Exemptions: The following

records

of the judicial

branch

shall be

confidential:
(9) Any court record determined to be confidential in case decision or court rule on

the grounds that
(A) confidentiality is required to

(i) prevent a serious and imminent threat to the fair, impartial, and
orderly administration of justice;
(ii) protect trade secrets;
(iii) protect a compelling governmental interest;
(iv) obtain evidence to determine legal issues in a case;
(v) avoid substantial injury to innocent third parties;
(vi) avoid substantial injury to a party by disclosure of matters

protected by a common law or privacy right not generally inherent in the
specific type of proceeding sought to be closed;
(vii) comply with established public policy set forth in the Florida

or United States Constitution or statutes or Florida rules or case law;
(B) the degree, duration, and manner of confidentiality ordered by the court
shall be no broader than necessary to protect the interests set forth in subdivision (A);

(C) no less restrictive measures are available to protect the interests set forth
in subdivision (A); and
(D) except as provided by law or rule of court, reasonable notice shall be
given to the public of any order closing any court record.

75.

FLA.

R. JuD.

ADMIN.

§ 2.051(c)(9)(A)(v-vi).
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the interests set forth" 76 and "shall be no broader than necessary to
protect the interests set forth ....
Thus, Florida has numerous statutory options for preventing the
release of information to the public, some of which place privacy over
the public's access to records. The preference still is that while the
identities of third parties and victims can be protected with few hurdles,
the identity of defendants should be released. In theory under Fla. R.
Jud. Admin Rule 2.051 (renumbered as Rule 2.420, Sept. 21, 2006 (939
So. 2d 966)), the identity of a defendant (a party) could be protected if
doing so would avoid substantial injury, and the matter in question
could arguably be protected by a privacy right.
C. FloridaConstitution
The individual's right to privacy is enshrined in the Florida
Constitution in Article I, § 23, which states that "[e]very natural person
has the right to be let alone and free from governmental intrusion into
the person's private life except as otherwise provided herein. This
section shall not be construed to limit the public's right of access to
public records and meetings as provided by law." 78 Florida has long led
the way in protecting an individual's privacy. For example, as will be
discussed, in Post-Newsweek v. Doe, the Florida Supreme Court
balanced the individual's constitutional right to privacy against the
public's statutory right of access to public records.
Post-Newsweek was decided in 1992, and that same year the Florida
Constitution was amended to include Article I, § 24, "[alccess to public
records and meetings.",80 This new provision enshrined as a
constitutional right what had previously only been a statutory right to
access public records and documents. While the right of access itself
has not changed, and Post-Newsweek has not been overruled in twenty
years, the fact that it is now a constitutional right could change the
balancing in future cases even further in favor of releasing public
records.

76. FLA. R. JUD. ADMIN. § 2.05 1(c)(9)(C).

77.
78.
79.
80.

FLA. R. JUD. ADMIN. § 2.05 1(c)(9)(B).
FLA. CONST. art. I, § 23.
Post-Newsweek Stations, Fla. Inc. v. Doe, 612 So. 2d 549, 549-50 (Fla. 1992).
FLA.CONST. art. I, § 24.
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IV. FLORIDA LAW IN PRACTICE
A. Setup: State of Florida v. Rolling
In August 1990, Danny Rolling brutally murdered five college
students living in Gainesville, Florida. 8 1 All five victims were stabbed
to death, and their corpses posed to accentuate the horror and brutality
of the crimes. 82 On November 15, 1991, Rolling was indicted by a
grand jury in Alachua County, Florida. 83 On February 15, 1994, the day
his trial was to commence, Rolling pleaded guilty to all five murders,
and the Eighth Judicial 84Circuit Court accepted his plea, adjudicating
him guilty on all counts.
The record included hundreds of photographs of the victims' corpses
from both the crime scenes and autopsies. 85 While there was no trial,
many of the photographs were used in the penalty phase. 86 The media
were not barred from viewing the photographs of the victims used
during the penalty phase and describing what they saw. but were
temporarily barred from copying or distributing the images. All other
physical evidence, including images of the crime scenes that did not
show the victims, was made available for viewing by both the media
and the public. 88 Numerous media outlets demanded that the State
Attorney release the photographs of the victims and other evidence for
the media to copy and distribute.8 9 However, the State Attorney and the
families of the victims filed motions requesting that the images of the
victims not be released to the media. 9° Faced with the competing
interests of distraught family members and media outlets anxious
9 1 for
publicity, the court put off a decision until after the penalty phase.
B. Background
1. Post-Newsweek v. Doe: Standing to Assert Privacy Interests
Two years prior, the Florida Supreme Court had decided PostNewsweek v. Doe, dealing with the competing interests of media outlets
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.

Rolling v. State of Fla., 695 So. 2d 278, 281-82 (Fla. 1997).
Id.
Id. at 282.
Id.
State of Fla. v. Rolling, 1994 WL 722891, *1 (Fla. Cir. Ct. 1994).
Id.
Id.
Id.
Id.
Id.
Id.
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92
and citizens who wished to have information remain private. In PostNewsweek, a husband and wife were charged with prostitution, and
among the documents seized from their home were a rolodex and other
lists of names and addresses, possibly indicating that those listed were
customers. 93 When the materials seized were to be turned over to the
Willets to allow them to prepare a defense under Florida Rules of
Criminal Procedure 3.220, which would make the materials available
for public inspection, 94 several interested parties (John Does) moved to
prevent the materials from being made public,95 and the issue was
eventually certified to the Florida Supreme Court.
Finding that the Does had standing, the court was faced with an
analysis of the Florida Public Records Act, the Florida Rules of
Criminal Procedure, and the right to privacy.96 Having earlier balanced
the statutory right of public access to records against the constitutional
rights of defendants to a fair trial and due process, here the court had to
balance the statutory right of access to public records against the
constitutional right to privacy of parties that were not criminal
defendants. 97 Noting that the trial court was only planning to make
public the names and addresses of the Does, 98 and finding that "the
Does' privacy rights are not implicated when they participate in a
crime, ' the court concluded that there was no constitutional privacoy
interest in the Does' names and addresses and denied their request.
However, it was the court's finding that they had standing to assert their
constitutional right to privacy in an action to which they were not

92. Post-Newsweek Stations, Fla., Inc. v. Doe, 612 So. 2d 549, 549-50 (Fla. 1992).
93. Id.at 550.
94. Fla. Freedom Newspapers, Inc. v. McCrary, 520 So. 2d 32, 33-34 (Fla. 1988).
95. Post-Newsweek, 612 So. 2d at 549-50.
96. Id. at 551.
97. Id.
98. Id.at 552.
99. Id.In a persuasive dissent, Justice Kogan argued that, because none of the Does had
been charged with any crime, the majority's conclusion that the Does' participation in criminal
acts affected whether they could assert a privacy interest was improper:
At the very least, I believe that private individuals have a right to require the
State at least to commence a criminal prosecution against them before it can
release scandalous material the State itself has collected alleging criminal
wrongdoing. In effect, the majority authorizes the State to brand such persons
as criminals without even offering them the procedural protections guaranteed
by our Constitution or a forum for vindication. This is a process more
reminiscent of Nathaniel Hawthorne's scarlet letter than modem constitutional
law.
Id. at 554 (Kogan, J., dissenting).
100. Id.at553.
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named parties that would aid the families of Danny Rolling's victims.
2. Barron v. FloridaFreedom Newspapers: Closure of Court
Proceedings and Records
Prior to Post-Newsweek, the Florida Supreme Court had ruled on the
closure of court records in Barron v. FloridaFreedom Newspapers, a
civil matter dealing with a dissolution of marriage. 10 ' There, the court
found that "all trials, criminal and civil, are public events and there is a
strong presumption of public access to these proceedings and their
records, subject to certain narrowly defined exceptions."'
The court
focused on the exceptions that dealt with the content of the information
to be revealed.10 3 Noting the strong presumption of openness for court
proceedings and stating that both the media and the public would have
standing to challenge closure decisions, the court found that:
closure of court proceedings or records should occur only when
necessary (a) to comply with established public policy set forth in
the constitution, statutes, rules, or case law; (b) to protect trade
secrets; (c) to protect a compelling governmental interest [e.g.,
national security; confidential informants]; (d) to obtain evidence
to properly determine legal issues in a case; (e) to avoid
substantial injury to innocent third parties [e.g., to protect young
witnesses from offensive testimony; to protect children in a
divorce]; or (f) to avoid substantial injury to a party by disclosure
of matters protected by a common law or privacy right not
generally inherent
in the specific type of civil proceeding sought
04
1
closed.
be
to
The court noted that Florida had expressly made certain proceedings
confidential, including adoptions, paternity, and juvenile proceedings,
but unlike other states, Florida had not made dissolution proceedings
confidential, though trial courts could close dissolution proceedings to
prevent injuries to innocent third parties, especially minor children of
101.
102.

See generally Barron v. Fla. Freedom Newspapers, 531 So. 2d 113 (Fla. 1988).
Id.at 114. The court emphasized that trials are public both for the good of the public,

and for the benefit open trials have in improving the quality of testimony given, ensuring that
the officers of the court do their duties conscientiously, allowing those not called as parties to
determine whether they are affected, and educating the public. Id. at 116-17 (citing to 6
Wigmore, EVIDENCE § 1834 (Chadboum rev. 1976)).
103. Id.at 117. The court chose not to focus on exceptions "necessary to ensure order and

dignity in the courtroom." Id.
104.

Id. at 118. The court also found that a closure order shall only be given if no

reasonable alternative exists, that the trial court must use the least restrictive closure necessary,
and that the burden ofjustifying closure is on the party seeking closure. Id.
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the parties. 05 The Barron Court's enumeration of the instances in which
proceedings and records could be closed would eventually persuade the
Rolling Court.
C. Application
Unlike in Post-Newsweek and Barron, where the information on
which closure was sought was personal information on those who
sought closure, here the information at issue consisted of photographs of
the mutilated corpses of the victims, who clearly could not assert their
own privacy rights. 10 6 Relying on Post-Newsweek, the court found that
the families, as third parties, had standing to assert privacy rights, if
those rights existed. 10 7 Without deciding whether it was a privacy right
that survived the victims, or is the inherent right of the family members
of the victims, the court found that the victims' families did have a
privacy interest at stake.' 0 8 Relying on the Barron finding that one of
the grounds for closure of proceedings and records was '(e) to avoid
substantial injury to innocent third parties . ..

,

the Rolling court

found that the privacy interest was of a kind that could justify closure of
"o right of the public to
proceedings and records, if it outweighed
"the
documents.... ,1
public
of
disclosure
In balancing the interests,
the court found that the public's
interests weighed heavily, as "the photographs are relevant to the ability
of the public to hold public officials accountable for their actions," but
that the families' interests in privacy of depictions of the "nude,
105.
106.
107.

Id. at 119.
State of Fla. v. Rolling, 1994 WL 722891, *3 (Fla. Cir. Ct. 1994).
Id. at *5.

108.

Id.

109. Id. at *4 (quoting Barron v. Fla. Freedom Newspapers, 531 So. 2d 113, 118 (Fla.
1988)).
110. Id. at "5. The court was wary of substituting its judgment on the value of the
materials, were they to be made public for the judgment of the public and media, noting that
"[t]he more likely that disclosure of the material will permit the public to oversee and to judge
governmental operations, the greater the need for full disclosure." Id.
111. The four factors the court considered were:
(a) The relevance of disclosure of the material to furthering public evaluation of
governmental accountability; (b) The seriousness of the intrusion into the close
relatives' right to privacy by disclosure of the material; (c) The availability,
from other sources-including other public records---of material which is
equally relevant to the evaluation of the same government action but is less
intrusive on the right to privacy; (d) The availability of alternatives other than
full disclosure which might serve to protect both the interests of the public and
the interests of the victims.
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mutilated bodies of their children or siblings" weighed equally
heavily. 1 2 The court found it persuasive that alternatives were
available."13 Autopsy and crime scene investigation reports would
reveal most of the information the pictures would show, so only those
14
photographs which were shown to the jury would be made public.'
The photographs would be made available for the public and media to
come view in person, but not be copied or distributed, thus allowing the
public to evaluate the performance of public officials without creating
any possible circumstances under which the victims' families could be
confronted with the images of the victims. 115
D. Looking Forward
The United States has long recognized that criminal defendants are
presumed innocent until proven guilty. 116 The right of an accused to a
fair trial is embodied in the Sixth Amendment to the U.S.
Constitution.117 Thus the question becomes, if a person, not a named
party in the action, can intervene to seek to have evidence and other
information withheld from the public and the press, should defendants
not be able to protect their privacy interests?
V. POTENTIAL SOLUTIONS

A. Miami Herald Publishing Co. v. Lewis
In the wake of the 1979 disappearance of a four-year-old girl, the
media followed with increasing intensity as searchers recovered her
body, and the police investigation focused on an outspoken member of
the search groups, fourteen-year-old Brooks John Bellay. 118 The media
was all over the case, immediately reporting it when Bellay confessed;
"[t]he public was virtually inundated with information detailing the
crime."' When the trial court excluded the public and press from a
pretrial suppression hearing, members of the media objected, and in
112.

Id. at *6.

113.

Id

114.
115.

Id.
Id.

116.

Coffin v. United States, 156 U.S. 432, 453 (1895) ("The principle that there is a

presumption of innocence in favor of the accused is the undoubted law, axiomatic and
elementary, and its enforcement lies at the foundation of the administration of our criminal
law.").
117. U.S. CONST. amend. VI.
118. Miami Herald Publ'g Co. v. Lewis, 426 So. 2d 1, 2 (Fla. 1982).
119. Id.
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1982 the Florida Supreme Court was eventually given the opportunity
from court
to clarify if the public and press could be excluded
20
proceedings, and if so, when and for what reasons.'
The court was faced with balancing "the competing yet fundamental
rights of an accused to a fair trial by an impartial jury, and of the free
press guaranteed by the first amendment.' 2 First, the court looked to
the parties' rights under the U.S. Constitution, noting that while "an
accused who seeks to exclude the news media from a judicial
proceeding does so based on the sixth amendment right to a 'speedy and
public trial by an impartial jury of the State and district wherein the
crime shall have been committed,"' 122 "'members of the public have no
constitutional right under the Sixth and Fourteenth Amendments to
attend criminal trials."" 23 However, the court noted that the U.S.
Supreme Court had found that the First Amendment contains an implicit
right to attend criminal trials, but that "'a trial judge, in the interest of
of justice, [may] impose reasonable limitations
the fair administration
1 24
trial."",
a
to
access
on
Noting that here the issue was a pre-trial hearing, the court
distinguished the first amendment right to attend trials from the
situation at issue, 12 5 and adopted a three-part test for Florida trial courts
to follow when deciding whether to close courtroom proceedings to the
public and press.' 26 The three parts of the test are that proceedings may
be closed when:
1. Closure is necessary to prevent a serious and imminent threat to the
administration of justice;
2. No alternatives are available, other than change of venue, which would
protect a defendant's right to a fair trial; and
3. Closure would be effective in protecting the rights of the accused, without
27
being broader than necessary to accomplish this purpose.'

The court was mindful of several U.S. Supreme Court cases
declaring trials to be open events and that which transpires in the
courtroom to be public property,128 but the court was heavily persuaded
by the fact that every Florida defendant has the constitutional "right 'to

120.
121.

122.
123.
124.
See supra
125.
126.
127.
128.

Id. at3.
Id.

Id.(quoting U.S. CONST. amend. VI).
Id. at 4 (quoting Gannett Co., Inc. v. DePasquale, 443 U.S. 368, 390 (1979)).
Id. at 5 (quoting Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 581 (1980)).
text accompanying note 18.
Id. at 6.
Id.
Id.
Id. at 7 (referencing Craig v. Harney, 331 U.S. 367, 373-74 (1947)).
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129
have a . . . trial ... in the county where the crime was committed.'
The court then explained that the burden was on the party seeking
closure to first "provide an adequate basis to support a finding that
closure is necessary to prevent a serious and imminent threat to the
administration of justice. 130 Second, the party seeking closure bore the
burden of showing "that no less restrictive alternative measures than
closure are available for this purpose," with change of venue not
considered a less-restrictive alternative measure.' 3 1 Third, the party
seeking closure bore the burden to "demonstrate that there is a
substantial probability that closure will be effective in protecting against
the perceived harm.", 32 The court, weighing the interests more heavily
in favor of "protect[ing] the defendant's right to a fair trial, one free of
widespread hostile publicity,"' 33 upheld the trial court's order closing
the proceeding to the public and press. 134

B. Problem: Florida ConstitutionArticle I, Section 24
Lewis was decided in 1982, at which time the court refused to
"elevate this non-constitutional privilege of the press above the
constitutional right of the defendant to be tried in the county where the
crime was committed., 135 However, in 1992 Florida adopted a
constitutional amendment giving the public, and therefore the press, a
constitutional right to access to public records and meetings.136 This
does not create a new right, it merely strengthens an existing right. So
while this may change the balancing of interests in the future, Miami
Herald and similar cases that predate the amendment have not been
overturned.
C. Statutory Changes
Courts are usually careful to defer to the intent of the legislature.
Asking judges to change their interpretations or expand protections
without changing the language of the laws will likely meet with
resistance. Therefore, any attempts to change the treatment of criminal
defendants in Florida should start with the legislature. Florida Statute
§ 119.011(3)(c) defines some criminal investigative information that is
129.
130.
131.
132.
133.
134.
135.
136.

Id. at 6 (quoting FLA. CONST. art. I, § 16 (1968)).
Id.
Id. at7.
Id.
Id.
Id. at9.
Id. at 6.
See FLA. CONST. art. I, § 24.
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not confidential and is not exempt from disclosure. 137 This information
... ,138
includes "[t]he name, sex, age, and address of a person arrested
Perhaps a start would be changing this statute to remove "name" and
"address," making that identifying information at least temporarily
confidential.
D. Reconciliation and Conclusion
One problem courts face in evaluating a defendant's attempt to close
proceedings is the Lewis court's finding that "[a]bsent a showing of
widespread adverse publicity, the trial court should not grant a motion
to close the hearing."' 39 Florida's First District Court of Appeal clarified
this to apply "not only to prior widespread publicity, but also to future
publicity aggravated by the disclosure."'1 ° However, the question
remains unanswered as to how willing courts will be to anticipate future
publicity. If courts instead rely predominately on prior widespread
adverse publicity, then much of the damage of negative publicity will
have already been accomplished, and the court will be limited in how
much it can alleviate the damage.
Another potential balance can be reached by reading between the
lines of the Miami Herald case. The court discussed Supreme Court
findings of the importance of open trials, but the court was then dealing
with a pre-trial hearing. If preserving fair trials is our focus, then
perhaps protecting anonymity until trial, for example, until a jury is
selected, would go a long way to protecting a criminal defendant's right
to a fair trial. However, if there are instances in which we truly wish to
protect a presumed-innocent accused from having their name tarnished,
perhaps courts can protect their identities until they are convicted, thus
keeping their good name in the public eye until they are proven guilty in
a court of law, not the court of public opinion.

137.

See FLA. STAT. § 119.011(3)(c).

138.

Id. § 119.011(3)(c)(2).

139.

Lewis, 426 So. 2d at 7.

140.
2003).

Morris Comm'cns Co., LLC v. State, 844 So. 2d 671, 673 (Fla. 1st Dist. Ct. App.
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